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1. Background and context

Human Rights Council resolution 22/29 entitled ‘IBal-up to the report of the independent
international fact-finding mission to investigalte implications of Israeli settlements on the ¢ivil
political, economic, social and cultural rightstioé Palestinian people throughout the Occupied
Palestinian Territory, including East Jerusalentiuded the following operative paragraphs:

“2. Calls upon the relevant United Nations bodiesake all necessary measures and actions
within their mandates to ensure full respect fod @empliance with Human Rights Council
resolution 17/4 on the Guiding Principles on Bustand Human Rights and other relevant
international laws and standards, and to ensureitii@ementation of the United Nations “Protect,
Respect and Remedy” Framework, which provides bajglstandard for upholding human rights in
relation to business activities that are conneactétth Israeli settlements in the Occupied
Palestinian Territory, including East Jerusalem;

3. Requests the Working Group on the issue of huiglats and transnational corporations and
other business enterprises, including in consutatvith relevant special procedures mandate
holders, to fulfil its mandate accordingly”.

At its 5" session held in Geneva (17-21 June 2013) the Wg&roup on the issue of human rights
and transnational corporations and other busingssises (the Working Group) considered the
Council’s request and decided to respond by issaisigdtement outlining the implications of the
Guiding Principles on Business and Human Rigtftereafter the Guiding Principles) in the context
of Israeli settlements in the Occupied Palestifiarritory including East Jerusalem (OPT) before the
26" session of the Human Rights Couricil.

Whereas the Working Group has not undertaken irdbgre research on the impacts on business
activities related to the Israeli settlements | @PT, several United Nations mechanisms have
undertaken fact-finding investigations and assesssniato adverse human rights impacts related to
the Israeli settlements in the OPT.

Successive reports of the United Nations High Cossmaner for Human Rights and the United
Nations Secretary General, based on informatiolnegatl by the Office of the United Nations High
Commissioner for Human Rights and other United dtetientities, have documented human rights

! The Guiding Principles on Business and Human Riglere unanimously endorsed by the Human Rights
Council in June 2011 in its resolution 17/4 (A/HRES/17/4).

2 In the present statement, the term “Occupied Baias Territory” refers to the West Bank includiEgst
Jerusalem, and Gaza. Moreover, as in the reptineahdependent international fact-finding missisraeli
settlements” are understood “to encompass all palyand non-physical structures and processesonatitute,
enable and support the establishment, expansiomairitenance of Israeli residential communitiesdnelythe
Green Line of 1949 in the Occupied Palestinianiftey” (A/HRC/22/63, para. 4).
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violations linked to Israeli settlements in the OPToncerns about such violations have also been
expressed in resolutions of the Human Rights Coasoivell as by special procedures and fact-finding
missions mandated by the Human Rights Council gridrited Nations human rights treaty bodfes.

Applicable legal framework — situations of conflieind the OPT

All States are at all times bound to respect, ptofromote and fulfil the human rights enshrined i
international legal instruments to which they aaetips, as well as those human rights which are
considered part of customary international lawinternational conflicts, international humanitarian
law — including the treaties to which a State igyand those provisions of international
humanitarian law which have become customary iatesnal law — also applies. A situation of
military occupation is considered to be a confiittiation even if active hostilities may have cebse
occur periodically or sporadicalfyA situation of conflict does not release Statestitheir human
rights obligations — these obligations continuexist alongside international humanitarian law and
provide complimentary and mutually reinforcing aion.

As noted by the International Committee of the Redss, humanitarian law standards also apply to
business enterprises in situations of armed cafifliternational humanitarian law provides some
protection to business personnahd assetdut also imposes obligations on managers andrsbatb
breach international humanitarian law, and providegxposure of individual personnel and the
enterprise to the risk of criminal or civil lialiliin the event that they do $o.

The situation in the OPT is one of military occupaf® As the occupying power, Israel is bound by
international human rights law and internationahlmitarian law’ This is on account of its

% See, inter alia, report of the Secretary-Gendsaheli settlements in the Occupied Palestinianitbey,
including East Jerusalem” (A/68/513) of 9 Octobet2;, Annual report of the United Nations High
Commissioner for Human Rights “Implementation af tecommendations contained in the report of the
independent international fact-finding mission ba implications of Israeli settlements on the ¢ipdlitical,
economic, social and cultural rights of the Patésati people throughout the Occupied Palestinianitey,
including East Jerusalem (A/HRC/22/63)" (A/HRC/2®Y®f 10 January 2014; and Report of the Secretary-
General “Israeli settlement in the Occupied Pabésti Territory, including East Jerusalem, and edlacupied
Syrian Golan” (A/HRC/25/38) of 12 February 2014.

* See, for example, Human Rights Council resolufibf28 “Israeli settlements in the Occupied Paléstin
Territory, including East Jerusalem, and in theupoed Syrian Golan” (28 March 2014); report of 8ecial
Rapporteur on adequate housing as a componeng ofgtht to an adequate standard of living, andherright to
non-discrimination, “Mission to Israel and the Opiad Palestinian Territory” (A/HRC/22/46/Add.1) part of
the Special Rapporteurs on the human rights sinat the Palestinian territories occupied sincé719
(A/HRC/25/67) concluding observations concerning Israel ofGloenmittee on the Elimination of
Discrimination against Women (CEDAW/C/ISR/CO/5) tHuman Rights Committee (CCPR/C/ISR/CO/3), and
the Committee on Economic, Social and Cultural Rigioncerning Israel (E/C.12/ISR/CO.3); and Repbthe
independent international fact-finding missionnwdstigate the implications of the Israeli settlamseon the
civil, political, economic, social and cultural hitg of the Palestinian people throughout the O@uipialestinian
Territory, including East Jerusalem (A/HRC/22/63).

® In a situation of occupation, international huntarian law establishes specific obligations ondbeupying
power, codified in treaties (including the Genewamn@ntion relative to the Protection of CivilianrBans in
Time of War of 1949) as well as customary inteioadi law, which includes the obligations in the Hag
Regulations of 1907, annexed to the Convention Rikpect to the Laws and Customs of War on Land.

% |CRC “Business and International Humanitarian "a2@06.

" See, for example, article 3 common to the Generavéntions of 1949:; articles 32 and 34, Geneva €otion
IV; Article 75(2) Additional Protocol I; Article /) Additional Protocol Il.

8 See, for example, articles 46 and 47 Hague RégnitArticle 33 Geneva Convention IV.
° See ICRC “Business and International Humanitaliaw,” 2006, p. 14.

12 See the International Court of Justice Advisoryr@m on the Legal Consequences of the Constructian
Wall in the Occupied Palestinian Territory of 9yJAD04. (A/ES-10/273 and Corr.1, para. 78
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ratification of international human rights and mm&tional humanitarian law treaties and also on
account of the fact that some of these standaféstreustomary international law or represent
peremptory norms of international law. Article @he Geneva Convention Relative to the
Protection of Civilian Persons in Times of War phats the occupying power from transferring parts
of its own civilian population into the territoridt it occupies? The International Court of Justite,
the United Nations General Assemilihe Security Council and other international mechanisms
have affirmed that the settlements are illegal uingternational law. United Nations human rights
treaty bodies have also called on Israel to celhserstruction of settlements.

The Guiding Principles on Business and Human Rightssituations of conflict

The Guiding Principles on Business and Human Righfdy to all States and to all business
enterprises, both transnational and others, reggsdif their size, sector, location, ownership and
structure’ The Guiding Principles are based on existing altiigns and responsibilities under
international human rights law — they do not crese international law obligations, nor do theyitim
or undermine any legal obligations with regard eionlan rights that a State may have undertaken or to
which it is subject under international 1afv.

The Guiding Principles are applicable in all opieral contexts? including in situations of conflict.
The Guiding Principles explicitly recognize thahfiwt-affected areas present heightened risks of
business involvement in human rights abuses, ifmiLitjross human rights abuseé&’and contain
specific provisions for preventing and addressiagian rights impact of business operating in coinflic
affected areas. While the Guiding Principles doenqicitly address the situations of occupatian, a
area under occupation falls within the term “cantffiffected area” in the Guiding Principles.

The Guiding Principles further recognize that imftiot-affected areas, the “host” State may be lmab
to protect human rights adequately owing to a Eaffective control, or it may itself be engaged i
human rights abusésWhere transnational corporations are involvedy theme” States therefore
have crucial roles to play in assisting both thomgorations and host States to ensure that bsgeses

1 As the occupying Power, Israel is bound underrivatéonal humanitarian law by the obligations i thague
Regulations of 1907, which are recognized as gastistomary international law, and the Geneva Caotiga
relative to the Protection of Civilian Persons im& of War of 1949 (Fourth Geneva Convention), took
Israel is a High Contracting Party. See A/IHRC/22f&&a. 13. The United Nations human rights treatyies
have consistently concluded that human rightsigedd which Israel is a party are applicable wébard to acts
carried out by Israel in the OPT. This has alsmbmmfirmed by the International Court in its Adwig Opinion
on the Legal Consequences of the ConstructiorMdéliin the Occupied Palestinian Territory of 20@4ES-
10/273 and Corr. 1), paras. 89-113).

12 Convention Relative to the Protection of CiviliBarsons in Times of War. Geneva, 12 August 1949.

13 See the International Court of Justice Advisoryr@m on the Legal Consequences of the Constructian
Wall in the Occupied Palestinian Territory of 9yJAD04. (A/ES-10/273 and Corr.1, para. 120.

14 See, for example, General Assembly resolution@ 3BXVII1), 47/172 and 66/225.
15 See, for example, Security Council resolution 4IA80).

'8 See e.g. E/C.12/1/ADD.90 (CESCR, 2003) and CCRBRICO/3 (HRC, 2010).

" See Guiding Principles on Business and Human Rijginciples 1 and 14.

'8 Guiding Principles on Business and Human Righese®al Principles.

19 See Guiding Principles on Business and Human Rjgtrinciples 1 and 14.

2 Guiding Principles on Business and Human Rightsicittle 7.

2L As also noted in section 2.1 below, the term “Ifiste” is obviously ambiguous in situations of ugzation. In
such situation it is more accurate to refer toStee that exercise effective control over an oigzliferritory as
having obligations equivalent to those of a “hastt&, as described in the Guiding Principles osiBess and
Human Rights.
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are not involved with human rights abuse, whileghbouring States can provide important additional
support?

2. The State Duty to Protect?®®
General considerations

The Guiding Principles confirm that States mustgrbeveryone against adverse human rights
impacts within their territory and/or jurisdictiday third parties, including business enterpriséss T
requires taking appropriate steps to prevent, tiyate, punish and redress such abuse through
effective policies, legislation, regulations angualitation®*

The ‘host State’ within whose territory and/or gdfiction a business enterprise is operating has a
primary obligation to protect individuals and conmities against adverse human rights impacts of
business activities.

Where a business enterprise is controlled by the S where its acts can be attributed otherwaise t
the State, an abuse of human rights by the buserdesgprise may entail a violation of the Statetgo
obligations under international human rights lawState should also take additional steps to protect
against human rights abuses by business enterphistegre owned or controlled by the State, or that
receive substantial support and services from Siggacies, such as official investment insurance or
guarantee agenciés.

Guiding Principle 2 makes clear that States sheetaut clearly the expectation that all business
enterprises domiciled in its territory and/or jdition respect human rights throughout their
operations. While there is no general requirementates to regulate the extra-territorial aaggitof
enterprises domiciled in their territory and/origdiction, States are also not generally prohibitech
doing so, provided there is a recognized jurisdil basig® Given that the presence of conflict may
often suggest that the host State’s own protectiechanisms are not functioning effectively, home
States have particularly important roles to plaprieventing and addressing human rights abuses by
business enterprises domiciled in their territarg/ar jurisdictior?’ The role of home States is also
particularly relevant in contexts where the hostt&ts unable or unwilling effectively to protect
human rights or may itself be responsible for humgints violations, as may be the case in conflict
situations.

22 See also the report of the former Special Reptatiea SG on the issue of human rights and traiemet
corporations and other business enterpri®assiness and human rights in conflict-affectedaagi challenges
and options towards state responsesthis issue by the former Special Representativike Secretary General,
John Ruggie, A/IHRC/17/32, paragraphs 5 and 6.

% The most relevant Guiding Principles are: Prireipl(State duty to protect against human rightsedwithin
their jurisdiction by third parties including bussses), Principle 2 (extraterritorial activitiesosinesses
domiciled in their territory), Principle 4 (statevoed enterprises), Principle 5 (privatization cgasesnciple 6
(state commercial transactions with companieshdiprie 7 (conflict-affected areas), Principle 9 rtdstic
policy space/bilateral agreements).

24 Guiding Principles on Business and Human Rightisiciple 1.
% Guiding Principles on Business and Human Righisiciple 4.

% Guiding Principles on Business and Human Rightisiciple 2. This principle recognises that extreiterial
jurisdiction is an evolving area of internationahl While according to Guiding Principle 2 therextsgeneral
obligation to regulate the extra-territorial adiies of a State’s natural or legal persons, speolfligations exist
in relation to particular issues, such as childteexism under the Optional Protocol of the Conigmbn the
Rights of the Child on the Sale of Children, Chlbstitution and Child Pornography. It also referghe fact
that several United Nations treaty bodies haveriatea responsibility to take steps to prevent hunghts
abuses by business enterprises domiciled in a’Stateitory and/or jurisdiction. See e.g. Comnettn the
Elimination of Racial Discrimination the Human RigiCommittee (CERD/C/CAN/CO/18, paragraph 17) and
Human Rights Committee (CCPR/C/DEU/CO/6, para 16).

%" See Guiding Principles on Business and Human Rjditrinciple 7 and its commentary.
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Some human rights treaty bodies recommend that I8iates take steps to prevent abuse outside their
territories by business enterprises domiciled withieir jurisdiction as part of their obligatiorts t

protect human rights under the international hunigints treaties. Specifically in the context of

conflict, the Committee on the Convention on thgh& of the Child has stated that: “home States
should require business enterprises operatinguatgins of emergency and conflict to undertake
stringent child-rights due diligence tailored teittsize and activities. Home States should also
develop and implement laws and regulations thatems$dspecific foreseeable risks to children’s sght
from business enterprises that are operating tediosrally.”?®

In recognition of the heightened risk of busineslvement in human rights abuses while operating
in conflict-affected areas, Guiding Principle pstates that States should help ensure that bissines
enterprises operating in those contexts are nofved in such abuses, including by: engaging with
business enterprises to help them identify, preaadtmitigate risks; providing assistance to biussne
enterprises to assess and address risks; denyiagsaio public support and services for a business
enterprise that is involved with gross human rigtiigses and refuses to cooperate in addressing the
situation; and ensuring that their current policlegislation, regulations and enforcement measures
are effective in addressing the risk of businegslirement in gross human rights abuses. To this end
States—home as well as host States—should revieiwgblicies, legislation, regulations and
enforcement measures to ensure that they effegtbel/e to prevent and address the heightened risk
of business involvement in abuses in conflict situes?°

State responses, including those with extrateraitdimensions, can take a range of forms from
guidance and advice through to establishing crit@naivil liability for enterprises in the home
State®® A combination of responses, including both unitatand multilateral actions, may be
appropriate.

Examples of State responses to business and cdnflic
Multilateral action

The Heads of State of the International Conferemcthe Great Lakes Region (ICGLR) decided to
integrate the processes and standards of the OEEDidigence Guidance for Responsible Supply
Chains of Minerals from Conflict-Affected and Higdtisk Areas, which are aligned with the Guiding
Principles, into the tools of the Regional Initv@tiagainst the lllegal Exploitation of Natural
Resourced! In March 2014, the European Union (EU) publistieaft legislation on conflict minerals
that proposes a voluntary supply chain certifieaBohemé? Other multistakeholder voluntary
initiatives, such as the Kimberley Process on éanfiamonds and the Voluntary Principles on
Security and Human Rights provide guidance andhanoen platform for action with regard to

28 Committee on the Convention on the Rights of thédC General Comment No. 16 (On State obligations
regarding the impact of business on children’stagipara. 50. See also United Nations Global Catrgad the
Principles for Responsible Investment, Guidanc&esponsible Business in Conflict-Affected and HRjsk
Areas: a Resource for Companies and Investors.. 20&0lable at:
www.unitednationsglobalcompact.org/docs/issues DIBE€&e_and_Business/

% See Guiding Principles on Business and Human Rjditrinciple 7 and its commentary.
30 See the report of the former Special Represert&(® on the issue of human rights and transnational
corporations and other business enterprigassiness and human rights in conflict-affectedaagi challenges

and options towards state responsesthis issue by the former Special Representativike Secretary General,
John Ruggie, A/IHRC/17/32.

31 See the G8/Africa joint declaration “Shared Valu@sared Responsibilities”, May 26-27, 2011, akddat:
http://summits.au.int/en_vl/content/g8africa-jaileelaration-shared-values-shared-responsibilities.

%2 See European Union press release: EU proposesngisfe trading strategy for minerals from conflicnes,
5 March 2014, available at: http://feuropa.eu/rgpegs-release_IP-14-218_en.htm.
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specific conflict-related risks. Host and home &dioth should engage with such initiatives to help
mitigate risks.

Conveying expectations through policies, legistatimd regulations, including due diligence

Some States, including the United States, haveeimghted measures to convey the State’s
expectations of business behaviour in specificlarsituations. To avoid the trade in conflict
minerals that may contribute to fuelling the castfln the Great Lakes region in Africa, the United
States has enacted the Dodd-Frank regulationspsdd02 of which requires businesses to report on
their due diligence in relation to the sourcing asd of conflict minerals from the Democratic
Republic of the Cong®d.

States can also help business enterprises to aswbssidress the risks of human rights abuses by
providing basic information and by assisting inrtiging the tools necessary for business entegpris
to do so** Agencies that act in the market, or abroad, whesiness enterprises operate, can play a
role in communicating expectations about businesstiour’® For example, the United Kingdom
department of Trade & Investment (UKTI) has issspécific guidance to business on political and
hum?g rights-related risks, as well as the offitl&l position in relation to certain conflict-affect
areas.

Establishing corporate liability for involvement igross human rights abuses

Where enterprises cause or contribute to gross huiglats abuses, other additional measures will
need to be considerétiThis may include exploring civil, administrative aiminal liability for
enterprises domiciled or operating in their tergitand/or jurisdiction that commit or contribute to
gross human rights abuses. The Working Group srdgard supports the recently launched initiative
by the Office of the High Commissioner for HumamRs® on State practices with regard to
corporate liability for involvement in gross humaghts abuses.

2.1. The State duty to protect and the situation of | sraeli settlementsin the OPT

In the context of long-term occupation, the abomvsions equally apply. However, in cases such as
the OPT and the Israeli settlements the term “Btetie” is ambiguous and misleading, and it would be
more accurate rather to refer to the occupying p@xercising effective control over an occupied
territory. Still, for the purpose of clarifyingetapplication of the Guiding Principles to the aiton of
the Israeli settlements in the OPT, and while texpthat the settlements are illegal under
international law, it is relevant to note that &draas the occupying power exercising effectivetimn
over the OPT and the settlements, has obligatignsaent to those of a “host State”. Consequently,
where business activities connected with Isradfieseents infringe on the human rights of persons
living in the OPT, Israel would have the duty teyent, investigate, punish and redress such aBuses.
Israel also has a duty to ensure an adequatedadakgulatory framework to regulate business
respect for human rights and to provide guidandsuginess enterprises on respecting human rights;
and to ensure, through judicial, administrativgjdkative or other appropriate means, that indialdu

3 See Securities and Exchange Commission, Spedalipeporate Disclosure, available at:
www.sec.gov/spotlight/dodd-frank/speccorpdisclosirenl

34 For examples, see A/HRC/17/32, para. 14.
% For public sector mechanisms through which thighinbe implemented, see A/IHRC/17/32, paras. 15L&nd

% See “UK Trade and Investment, Overseas Business Rivailable at:
http://www.ukti.gov.uk/export/howwehelp/overseashassrisk.html

3" AJHRC/17/32, paragraph 18.

% See: http://www.ohchr.org/EN/Issues/Business/Aa@ii¢€ HRstudyondomesticlawremedies.aspx
%9 See Principles on Business and Human Rights, iBrscl and 3.

“0 Guiding Principles on Business and Human Rightisiciple 3 and its commentary.
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affected by human rights abuses have access tieffeemedy” It is similarly important in the
circumstances of the conflict-affected charactahefOPT that Israel give particular attention to
Guiding Principle 7 concerning the heightened resssociated with such an environment.

As discussed above, home States of transnationabiadions operating in the settlements also have
an important role to play, and even more so inextstof occupation, such as the OPT, where the
occupying State may be unwilling or unable to prbteiman rights effectively within the occupied
territory or may itself be committing or contribogi to human rights violations within the occupied
territory. In this regard homes States may wistake into consideration reports of, inter alia, the
Secretary-General and the High Commissioner for &tuRights documenting violations by Israel in
relation to the settlemens.

The report of the United Nations High CommissicimerHuman Rights on the implementation of the
recommendations contained in the report of thepaddent international fact-finding mission on the
implications of Israeli settlements on the civiblifcal, economic, social and cultural rights bét
Palestinian people throughout the Occupied Palastiferritory, including East Jerusalem
(established pursuant to Human Rights Council teisi 19/17), includes examples of responses by
United Nations Member States on actions taken aséhStates” in regard to business activities in the
OPT of companies domiciled in their territory andimisdictions?®

On the multilateral level, the European Union mglemented measures to exclude products
produced in the Israeli settlements from prefeetdiriff and trade treatments between the European
Union and Israef? The EU has also issued a directive that prevedtéuBding in the form of grants,
prizes and financial instruments (including to datied investment vehicles, financial intermediaries
sub-intermediaries and to final recipients) toddéirantities or their activities if the entity has
operations in the settlements in the dPm addition, on 22 June 2013, the European Coniomss
published implementing regulation OJEU L-170 onketing standards that excluded fresh fruit and
vegetables in the Occupied Territories from thesjimkity of being certified by Israeli authoritiéS.

Some states, such as the United Kingdom, havasdsed more specific warnings to business relating
to activities with and from Israeli settlementghie OPT. In December 2013, UK Trade & Investment
cautioned that: “There are [...] clear risks relaedconomic and financial activities in the
settlements, and we [UK Trade & Investment] doeratourage or offer support to such activity.
Financial transactions, investments, purchasesupements as well as other economic activities
(including in services like tourism) in Israeli gements or benefiting Israeli settlements, erégél

and economic risks stemming from the fact thatisheeli settlements, according to international,law
are built on occupied land and are not recogniseagilagitimate part of Israel's territor¥/.”

In some cases, States have also taken measurébhdoaw investment in business enterprises that are
considered to be at risk of involvement with humights abuses in the OPT. For example, in 2009,

*1 Guiding Principles on Business and Human Rightisiciple 25 and its commentary.

2 See e.g. A/HRC/25/38, AIHRC/25/40, Al68/513, ABTAB

3 For example, guidance issued by the Governmebeamark prohibited the labelling of products frdme t
Occupied Palestinian Territory as originating frierael” (A/HRC/25/39, para. 26); and a notice be tvebsite
of the Department of Foreign Affairs and Traderefdnd with a warning to persons considering inngsn or
buying property in the settlements with regardhiirtlegal status (A/HRC/25/39, para. 33).

4 A/HRC/25/39, paras. 29 and 30.

%> See A/HRC/25/39, para. 28, and Guidelines on ligé#ity of Israeli entities and their activitieis the
territories occupied by Israel since June 196 ffants, prizes and financial instruments fundethieyEU from
2014 onwards (2013/C, 205/05), available at: Hapds.europa.eu/delegations/israel/documentsfielate
links/20130719_guidelines_on_eligibility_of israantities_en.pdf

4 AJHRC/25/39, para. 31.

" UK Trade & Investment, Overseas Business Riskaels 3 December 2013. See:
http://www.ukti.gov.uk/uktihome/premiumcontent/1@23nhtml
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the Norwegian Ministry of Finance excluded Elbis&ms (an Israeli defence electronics company
providing surveillance equipment to settlementsjriNorway’s Pension Fund Global portfolio on the
recommendation of the Council of Ethics for the $tem Fund’® Since 2012, the Pension Fund Global
also excluded Shikun & Binui Ltd., a large Israelal estate firm, because of its involvement in
constructing settlements. In January 2014, the dityiof Finance decided to exclude Africa Israel
Investments and Danya Cebus from the Fund becdukeininvolvement in settlement construction
in East Jerusalem. Both companies were previouslyded during the period August 2010 to August
2013 because of similar activiti&s.

3. The Corporate Responsibility to Respect

The corporate responsibility to respect human sighs set out in the Guiding Principles, appliealito
business enterprises, regardless of size, seg@rational context, ownership and structiréhe
responsibility to respect human rights is indepahdé and yet complementary to the State duty to
protect the rights of all against violations byrthparties. The responsibility to respect referalt
internationally recognized human rights - underdt@ a minimum, as those expressed in the
International Bill of Human Rights and the pringplconcerning fundamental rights set out in the
International Labour Organization’s Declarationfamdamental Principles and Rights at Wdrk.
Depending on the context, business enterprisesneagy to consider additional standards, and in
situations of armed conflict they should respeetgtandards of international humanitarian Yaw.

The Guiding Principles clarify the fact that thepensibility to respect requires that business
enterprises a) avoid causing or contributing toeasly human rights impacts through their own
activities, and address such impacts when theyrpaod b) seek to prevent or mitigate adverse human
rights impacts that are directly linked to theieogions, products or services by their business
relationships, even if they have not contributethtise impacts

The Guiding Principles require that if a businesdd (either through its own due diligence or other
means) that it has caused or contributed to anrselVeiman rights impact, it has a responsibility to
actively engage in remediation, either by itselfrocooperation with other actotsWhere a business
enterprise determines that it has caused adversarhtights impacts, it should take the necessary
steps to cease the activity that causes the imipatiding where appropriate to take the necessary
steps to cease or prevent its contribuiad use its leverage to mitigate any remaining ohfmthe
greatest extent possible. Guiding Principle 22eulinks that where business enterprises identify th
they have caused or contributed to adverse hurgatsrimpacts, they should provide for or cooperate
in their remediation through legitimate proces3dé® issue of access to remedy is discussed further
below.

8 See: www.regjeringen.no/en/archive/Stoltenbemg-Government/Ministry-of-Finance/Nyheter-og-
pressemeldinger/pressemeldinger/2009/suppliersafedlance-equipment-for-t. html?id=575444

9 See: www.regjeringen.no/en/dep/fin/news/news/20aw/decisions-about-the-government-
pensi.html?id=750091

*Y The most relevant Guiding Principles are: 11 (besses should respect human rights, avoid infringim
human rights and address adverse human rights ts)pad (severity of business’ impact is judgedhmsir
scale, scope and irremediable character), 17 (huights due diligence), 18 (conduct impact assesssne
actual or potential), 19 (integrate impact assesssrend take appropriate action — leverage, cefgsagenting
impact, ‘ending the relationship’), 22 (remediatmfridentified harm), and 23 (issues of contextuding legal
compliance issues).

*1 Guiding Principles on Business and Human Righisiciple 14.

®2 Guiding Principles on Business and Human Rightsiciples 11 and 12.

%3 See the Guiding Principles on Business and Hunight& Principle 12 and its commentary.
** Guiding Principles on Business and Human Righisiciple 13.

%5 See Guiding Principles on Business and Human Rjditrinciple 22 and its commentary.
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Guiding Principle 23 stipulates that while partanutountry and local contexts may affect human
rights risks, all business enterprises have theegasponsibility to respect human rights wherehey t
operate. It is specifically recommended that bussrenterprises should treat the risk of causing or
contributing to gross human rights abuses as & éegapliance issue wherever they operate. It is als
noted that some operating environments, such dbataaffected areas, may increase the risks of
enterprises being complicit in gross human rigbissas committed by other actors. Questions of
complicity may arise when a business enterpris¢ribornes to, or is seen as contributing to, adverse
human rights impacts caused by other parfies.

The International Committee of the Red Cross,dmgitidance on the rights and obligations of busines
enterprises under international humanitariart {astates that business enterprises run legal wibks
operating in conflict zones, based on criminal casbility for the commission of or complicity in

war crimes or on civil liability for damages.

“The nature, implications and extent of these reslesof particular importance to business entegpris
operating in conflict zones. International humandta law states that not only perpetrators, bui als
their superiors and accomplices may be held crillyin@sponsible for the commission of war crimes.
[...] Moreover, the managers of business enterprsay face prosecution in a personal capacity. [...
In addition, because all States have an obligatanvestigate and prosecute certain war crimes
irrespective of where the acts occurred, business@rises or their managers may face proceedmgs i
countries other than those in which they operatg.The risk of corporate and individual
responsibility for crimes perpetrated in the cohtehan armed conflict is thus an element of gravin
importance in a business enterprise's assessmtrd tEnge of risks associated with its activities
during an armed conflict®

Human rights due diligence and conflict-affected eas

The Guiding Principles state that in order to nitsetesponsibility to respect human rights, a besn
enterprise should have in place policies and pesEseappropriate to their size and circumstances,
including a policy commitment to respect humantdggh human rights due diligence process, and
processes to enable remediation of any adverserhtigtds impacts.

Human rights due diligence is a central elemenhefGuiding Principles and the process through
which enterprises identify, prevent, mitigate andaant for how they address their adverse human
rights impacts? The heightened risk to human rights presentecbbyptex operating environments
including conflict-affected areas, as well as tbeeptial legal risk of complicity in gross humaghis
abuses, mandate that enterprises operating incauntbxts undertake “enhanced” human rights due
diligence. It should be noted, however, that bussrenterprises conducting due diligence should not
assume that, by itself, this will automatically oty absolve them from liability for causing or
contributing to human rights abug8s.

Human rights due diligence as set out in the Ggidfirinciples comprise the following elements:

» Identify and assess actual or potential impacth whiich the business may be involved
through its own activities or as a result of itsiness relationships (see Guiding Principle 18)

» Processes to take effective action on the findirgs impact assessments and integrate these
(see Guiding Principle 19)

% See Guiding Principles on Business and Human Rjditrinciple 17 and its commentary.
°"|CRC, Business and International Human itarian | 2006.

8 |CRC, Business and International Humanitarian L2006, page 26.

%9 see Guiding on Business and Human Rights, Priesip7-21.

¢ Guiding Principles on Business and Human Rightisiciple 17 and its commentary.
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* Processes to track the effectiveness of respoasaidressing impacts (see Guiding Principle
20)
* Processes to communicate how the business addressgegacts (see Guiding Principle 21)

“Enhanced” due diligence refers to the heightersrd with which these processes need to be
executed. Given the increased risks of adverse huighats impacts when operating in complex
environments, including conflict-affected areabuainess enterprise may need to, for example:

» Elevate the responsibility for human rights duéedihce to executive-level management
and/or enhance the visibility of such process et findings to executive management and
the Board of Directors;

» Ensure that top-level management as well as &Vagit line managers and personnel have full
understanding of the applicable international hurrach humanitarian law standards, in both
management and in the line operations;

* Increase the frequency of human rights impact ass@sts where relevant, e.g. where the
operating context may change rapidly;

» Formally integrate human rights principles intolalkiness contracts relevant to operations in
the conflict-affected area; require formal humahts reporting from all project partners;

» Exercise extreme caution in all business activiiied relationships involving acquisition of
assets in conflict zones;

* Increase attention to persons at heightened risklogrability in specific situations and given
specific operating environments;

» Conduct expanded high-level and operational coasoits with credible, independent experts,
including from Governments, civil society, natiotaman rights institutions and relevant
multi-stakeholder initiatives; given that the oparg environment may render it difficult to
consult first-hand with potentially affected perspparticular care should be taken to identify
legitimate representatives of potentially affegdedsons and recognized experts;

» Seek formal advice and guidance from the enterpriz@me State;

» Seek advice from international organizations andhasisms.

As noted above, several voluntary initiatives addngarticular aspects of the role of business
enterprises in conflict-affected and/or complexraging environment$ and may provide guidance on
aspects of due diligence or specific issue-areg, 8s security or conflict minerals.

Guiding Principle 19 stipulates that business @niszs should integrate the findings from their hum
rights impacts assessments and “take appropritim3&” which includes taking the necessary steps
to cease or prevent impacts that it causes oribaigs to. Ultimately, a business enterprise opeyat

in complex operating environments, including cantfiiffected areas, may need to consider whether,
given its assessments of the relevant risks angriteesses it has in place to mitigate them,abie

to operate with respect for human rights. Wheoauitnot prevent or mitigate the risks, it may need t
consider termination of operations, taking intoaaot the severity of the human rights risks and
credible assessments of human rights impact ofitating its operation$.

Furthermore, while appropriate human rights duigelice may assist business enterprises in
responding to allegations of having been involvétth & human rights abuse, the ICRC notes that
business enterprises operating in conflict zonedileely to “carry out a whole range of other aities

® Including the Organisation for Economic Coopematimd Development and the World Bank on weak
governance zones and fragile States; the Kimbé&htegess on conflict diamonds; initiatives suchhes t
Voluntary Principles on Security and Human Rightsl the Guidance on Responsible Business in Conflic
Affected and High-Risk Areas of the Global Compact.

%2 Guiding Principles on Business and Human Righisicidle 19. See also further guidance in the The
Corporate Responsibility to Respect Human RightsInterpretive Guide, HR/PUB/12/02, pp. 46-52.

83 See. Principle 19.
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which can be more or less connected with an arroseflict [...] business enterprises operating in
zones of armed conflict should use extreme cawiwhbe aware that their actions may be considered
to be closely linked to the conflict even thougbytlilo not take place during fighting or on the
battlefield.®

3.1. Thecorporate responsibility to respect and the situation in the OPT

The Working Group underscores that the Guidingdfplas apply to all business enterprises, in all
operating contexts, and that all business ent@phsave a responsibility to respect internationally
recognised human rights wherever they operate.

Business enterprises that have activities in tttkesgents or have business relationships withiestit
in the settlements should take due note of repurdsresolutions of the United Nations human rights
system concerning human rights violations relaveldriaeli settlements in the OPT For example the
Working Group notes that the Secretary-Generahigidighted a range of human rights which are
affected by Israeli settlement policies and prastjénvolving construction of settlements, land
confiscation, zoning and planning regime, forceidtens of Palestinians and demolitions of
Palestinian structures, and lack of accountalfititysettler violence. These include, but are notted
to, rights and freedoms of non-discrimination, ttgesecurity of person and fair trial, freedom of
movement, adequate housing, health, education, ammtkan adequate standard of liviAighe
Working Group also notes that the Human Rights Ciba its twenty-fifth session condemned the
continuing settlement and related activities bgasiand called on Israel “to put an end to the huma
rights violations linked to the presence of set#ats, especially of the right to self-determinatih

The illegal status of the settlements under int&wnal law and information available in the public
domain about human rights abuses related to thersents should necessarily preface and inform any
human rights due diligence exercise carried out bysiness operating in the settlements. The
importance of such due diligence is also parti¢ylianportant in a situation where the occupying
power, exercising obligations equivalent to thoka ‘thost State”, may be unable or unwilling
effectively to protect human rights or may itsedfilnplicated in human rights abuses. In this regard
even if businesses in the settlements are operaticgmpliance with Israeli laws, the corporate
responsibility to respect human rights “exists cwed above compliance with national laws and

regulations™®

Business enterprises doing business, or seekidg business, in or connected to the Israeli
settlements in the OPT need to be able to demdashat they neither support the continuation of an
international illegality nor are complicit in humaghts abuses; that they can effectively prevent o
mitigate human rights risks; and are able to acttarrtheir efforts in this regard — including, wke
necessary, by terminating their business interesastivities. Failure to undertake effective human
rights due diligence can lead to adverse humarnsrighpacts or to complicity in abuses committed by
other actors.

Where a business enterprise finds that it causesrdributes to, or that it may cause or contriliate
an adverse human rights impact, it should takenleessary steps to end or prevent such impact and

 |CRC “Business and international humanitarian lagv"14.

% For example the report of the Secretary-Generas@eli settlements in the Occupied Palestiniamitbey,
including East Jerusalem, and in the occupied 8y&alan As stated in the latter report of 12 Fety2814
notes that “Israeli settlement activity, securitgasures adopted to protect settlers and their mengmand the
violence committed by Israeli settlers against §talens and their property are behind most ofin@an rights
violations against Palestinians in the West Ban&luiding East Jerusalem” (A/HRC/25/38, para. 9).

% See e.g. A/JHRC/25/38 sections IV and V, A/68/5a8as 13 - 14 and sections IV and V, A/67/375 sastld
and VI, AIHRC/25/L.37/Rev.1 especially para. 5.

" AlHRC/25/L.37/Rev.1.
% See Guiding Principles on Business and Human Rjditrinciple 11 and its commentary.
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use its leverage to mitigate any remaining impgabther parties involved, including parties with
which it has a business relationship, such as pliespand subcontracto?s.

While an enterprise may have less control or imfieeover adverse human rights impacts caused by
another party with which it has a business relatigm Guiding Principle 19 provides specific
guidance as to appropriate action to be takendh sases. Several factors enters into the consiclera
of what would be appropriate action in a givenatitun, including the extent of leverage the eniegr
has to effect change in the wrongful practice oéatity (business, governmental or non-
governmental) with which it has a business relstgm, the severity of adverse human rights impact,
and how crucial the business relationshiff 8imply put, where an enterprise is unsuccessful in
mitigating risks of adverse human rights impacespite its best efforts to use and seek to incriésase
leverage, it should consider ending the busines$tisiness relationship. Moreover, as long as an
enterprise is in a business relationship with dityewhich causes or contributes to adverse human
rights impacts it should be able to demonstratevits ongoing efforts to mitigate the impatt.

The Working Group notes that there are several plesrof business enterprises that have decided to
disengage from relationships or activities assediatith the settlements in the OPT due to the risks
involved. For example, in early 2014, the Dutchgien fund manager PGGM decided to divest from
Israeli banks that operate in or provide finandimgonstruction of the settlementsThe Dutch water
firm Vitens disengaged from its relationship wigihdel's national water company Mekorot, in
December 2013, citing the political context of gettlements? In September 2013, the Dutch
engineering enterprise Royal HaskoningDHV similaidcided to withdraw from a sewage treatment
project that would service settlements in the OPdnmark's largest bank, Danske Bank, has included
the Israeli bank Bank Hapoalim in its list of eietitthat are excluded from its investment portfolio
due to the bank’s activities in the settleméhfEhe Swedish bank Nordea has requested the twelilsra
banks Bank Leumi and Bank Mizrahi-Tefahot to clavihether they have any activities in the
settlement$?

4. Accessto remedy

Guiding Principle 25 clarifies that States musktakpropriate steps to ensure, through judicial,
administrative, legislative or other appropriateamg that, when business-related human rights abuse
occur, those affected have access to effectivedgnitemedy comprises not only compensation, but
may include ceasing or reversing the action thahiissing an adverse impact, guarantees of non-
recurrence, apologies or acknowledgement of hatserh and other relevant measures.

Judicial remedies are at the core of the humangigystem and States have the responsibility to
ensure effective access to the courts, which melyde identifying and removing barriers to accegsin
justice (which can be legal and/or practical). Hegre non-judicial mechanisms (administrative,
legislative or other mechanisms) can play importambplementary roles and help fill gaps in access
to remedy; they may also sometimes be preferraddbiyns.”

%9 See Guiding Principle on Business and Human Righiaciple 19 and its commentary, and The Corporat
Responsibility to Respect Human Rights — An Intetipe Guide, HR/PUB/12/02, pp. 46-52

0 See decision matrix to guide appropriate actiogietal with situations of adverse human rights lie T
Corporate Responsibility to Respect Human Rightsnterpretive Guide, HR/PUB/12/02, pp. 46-52

"L Guiding Principle on Business and Human Right#digle 19 and its commentary.

2pPGGM, Statement on exclusion of Israeli banksilalvke at: www.pggm.nl/english/what-we-
do/Documents/Statement%20PGGM%20exclusion%20I8taélbanks.pdf

3 See: “Dutch business giants join boycott, causnael concern”, Middle East Monitor, 14 Januar{20
available at: www.middleeastmonitor.com/articlesldie-east/9212-dutch-business-giants-join-boycatising-
israel-concern

" See: http://www.haaretz.com/news/diplomacy-defénS@1849
'S http://www.ft.com/intl/cms/s/0/93c1c0f2-7f7e-1168d2-00144feabdc0.html
® See Guiding Principles on Business and Human Rjdhinciple 27.
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The Guiding Principles also establish that busieegsrprises should provide for or cooperate in
remediation where they have caused or contribatediverse human rights impacts (Guiding Principle
22). However, business enterprises operating iflicbaffected areas should be particularly attesti

to the fact that judicial and non-judicial grievanoechanisms in the host State and in occupied
territories may not function effectively, or mayctxde certain groups from equal protection, and so
businesses may be expected to take a more actévrensuring effective remedy for those affected.
Guiding Principle 29 states that business enterpisfiould establish operational-level grievance
mechanisms to provide for the resolution of gri@emnfor affected individuals or communities, in
accordance with the effectiveness criteria in Fplec31.

4.1. The situation in the OPT

Under the Guiding Principles, States have the msipdity to remove legal, practical and other
barriers for victims of corporate-related humarhtigabuses to access effective judicial remedies. |
this regard, the Working Group notes that the irdejent international fact-finding mission concluded
that Palestinians in the OPT are not able to acfésstive remedy for human rights violations retht

to the Israeli settlements, a finding which wadfieaed in subsequent report of the United Nations
High Commissioner for Human Right5.

Home States of business enterprises operatingdororected with the Israeli settlements in the OPT
may also take a role in providing a forum for resnedhere affected individuals are not able to access
remedy.

A business enterprise that has, or has had, aesivit or connected with the settlements should
establish or participate in effective operatiorealdl grievance mechanisms for individuals and
communities who may be adversely impacted by tha#rations, taking into account the practical
challenges that potentially affected stakeholdeag experience in bringing claims or raising
concerns®

5. Conclusions

The Guiding Principles apply both in conflict-affed and in areas where peace prevails. In situation
of conflict and military occupation such as in BET international human rights law, upon which the
Guiding Principles are based, are reinforced byeStabligations under international humanitarian
law. States have a duty to protect against adwensacts from business activities in conflict-affsdtt
areas. In practice, home States may need to taks &ac prevent such impacts associated with
multinational enterprises domiciled in their tearit and/or jurisdiction. States have a range ofstab
their disposal, from providing guidance to businessegulating the extraterritorial conduct of such
enterprises, and a combination of such responsgdenappropriate, depending on the risks.

As the occupying power in the OPT, Israel is thenpry duty bearer in protecting the population in
the OPT against adverse human rights impacts defatthe settlements.

The Working Group urges Israel to assess how bssiaetivities associated with the settlements may
result in adverse human rights impacts on perseimgllin the OPT and how Israeli national policies
and incentives relating to the settlements may ftenniacilitate such impacts, and to take the
necessary legislative, administrative policy andedial actions to prevent, mitigate and redress any

" See AIHRC/22/63, paragraphs 44-46, and A/[HRC/26188lementation of the recommendations contained
in the report of the independent international-faading mission on the implications of Israeli timents on the
civil, political, economic, social and cultural hig of the Palestinian people throughout the O@mipialestinian
Territory, including East Jerusalem (A/HRC/22/6Report of the United Nations High Commissioner for
Human Rights”), para. 9.

8 Guiding Principles on Business and Human Righisiciple 29.
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adverse impact. The Working Group notes in thisreéghat reports of the United Nations Secretary
General indicate that the Government of Israelghaged a leading role in the creation and expansion
of the settlements in the OPT.

The Working Group urges Israel to implement th@nemendations and conclusions from human
rights treaty bodies and relevant resolutions eflinited Nations Human Rights Council, General
Assembly and Security Council. The Working Grougitfar urges Israel to prevent, mitigate and
redress any adverse human rights impact of busawssties related to settlements

Business enterprises are responsible for respealiiimgernationally recognized human rights,
regardless of the operating context. In complexaipgg environments including conflict-affected
areas, business enterprises should undertake exthhuman rights due diligence to identify, assess,
and mitigate such impacts, and be prepared to conaate publicly on its steps to do so. However,
business enterprises should be aware that whitkrtaking human rights due diligence may help
prevent and address risks, it may not absolve gaagnof legal liability or reputational risks.

The above provisions apply in the context of ISragettlements in the OPT. States that are ‘home
State’ of business enterprises operating in or ected with settlements in the OPT should engage
with such enterprises at the earliest possiblessiagrovide advice and guidance, and should make
clear the State’s policy in regard to the settleisieBtates may also consider additional measures.
Businesses that have activities or business rakttips in or connected with the settlements in the
OPT should be cognizant of the risks of negativ@dnu rights impacts that any such activities would
entail. In exercising due diligence, enterprisesusdhfamiliarise themselves with available inforioat
on the human rights impacts of Israeli settleméntee OPT and on the existence or absence of
measures taken by Israel as the occupying powedfaotively protect against such impacts. Business
enterprises must also actively avoid complicithiiman rights violation by carefully considering how
their activities might contribute to adverse humights impacts caused by other parties, including
their ‘suppliers’ and other ‘business relationships

Where an enterprise cannot effectively preventitigate an adverse human rights impact, including
through its best efforts to use and seek to inerdadeverage, it should consider whether its iooed
operation can be reconciled with its responsibttityespect human rights and act accordifiglyThe
commentary to Guiding Principle 19 is instructinglis respect when it suggests that: “Among the
factors that will enter into the determination lo¢ tappropriate action in such situations are the
enterprise’s leverage over the entity concerned, drocial the relationship is to the enterprise, th
severity of the abuse, and whether terminatingetaionship with the entity would have adverse
human rights consequences.”

The Commentary advises that where an enterpriskebasage, it should exercise it and if it lacks
leverage it should explore ways of increasingatetage. However, “in situations in which the
enterprise lacks the leverage to prevent or miigatverse impacts and is unable to increase its
leverage, ... the enterprise should consider endliegélationship taking into account credible
assessments of potential adverse human rights tsxpadoing so.”

Where business enterprises identify that they lsaused or contributed to adverse human rights
impacts through settlement-related activities saghkonstruction or servicing of the settlementsy th
should provide for or cooperate in their remediatiorough legitimate processes.

¥ See e.g. A/68/513, paras. 3, 15-41
8 Guiding Principles on Business and Human Rightisicible 19 and its commentary.



